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Gary L. Dol an appeals his jury convictions and sentence on one count
of conspiracy to commt bankruptcy fraud and one count of concealing and
aiding and abetting in the conceal ment of property of a bankruptcy estate.
On appeal, Dolan contends that the indictnent was barred by the applicable
statute of limtations, that there was insufficient evidence to support his
convi ctions, that the district court! comritted several errors at trial
and
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The Honorabl e Thomas M Shanahan, United States District
Judge for the District of Nebraska.



that the district court erred in applying the sentencing guidelines. W
af firm

Gary L. Dolan is an attorney who represented busi nessman David R
Anderson in connection with business litigation agai nst several financial
institutions in the m d-1980s. On Septenber 16, 1987, at |east two of
those financial institutions filed an involuntary bankruptcy petition
agai nst Anderson. Although Dol an had never served as a debtor’s counse
in a bankruptcy proceedi ng, Anderson retained Dolan to represent himin the
i nvol untary proceedi ng. After the bankruptcy judge denied Anderson’'s
nmotion to disnmiss the involuntary petition in February 1988, Dolan, on
Anderson’s behal f, successfully noved to convert the involuntary proceedi ng
to a voluntary proceedi ng under Chapter 11 of the United States Bankruptcy
Code.

Dol an assisted Anderson in filing his voluntary bankruptcy petition,
whi ch included schedules listing assets and liabilities, on July 26, 1988.
Anderson provided Dolan with the information to be included on the
schedul es, but, according to Dolan, this information was insufficient.
Specifically, Dolan expressed surprise that in listing his assets, Anderson
did not include any cash, household goods, or vehicles. Dolan testified
at trial that he was al so concerned about Anderson's failure to assert
ownership of stock in a conpany with which Anderson was associ ated cal |l ed
Medi cal Devices. Dolan believed that Anderson owned a nunber of vehicles
and either owned or controlled Medical Devices. Wen Dolan discussed these
om ssions wi th Anderson, Anderson told Dolan that all the vehicles he drove
were titled in various corporations and that he did not own any stock in
Medi cal Devices. Dol an



testified that at the tine the schedules were filed, he had no reason to
believe that any information contained in the schedul es was fal se, although
he realized that they may have been inconplete.

Two omissions from Anderson’s bankruptcy petition are relevant to
Dol an's appeal. First, evidence at trial denobnstrated that Anderson failed
to disclose his ownership of a 1981 Ferrari valued at $85,000. At the tine
that Dol an and Anderson filed the petition and acconpanyi ng schedul es, the
Ferrari was securing a promssory note at Security National Bank
(“Security”). Anderson obtained the related loan from Security on
Sept enber 27, 1987. The original title to the Ferrari, which was in
Anderson’s nane, had been in Security’'s possession since that date.
Security becane aware of Anderson’s bankruptcy proceedi ngs after receiving
the notice of bankruptcy sent to all creditors pursuant to Chapter 11.
Shortly thereafter, Security's counsel filed a proof of claimwth the
bankruptcy court that included a copy of Anderson’'s title to the Ferrari.
Robert Burford, an Executive Vice President at Security, testified at trial
that after the proof of claimwas filed, Anderson contacted hi mand asked
to change the nane on the title to Anderson’s son, Trent Anderson. \When
Burford refused to conply, Dolan prepared and sent to Burford a stipulation
for relief fromthe stay of the bankruptcy proceedings that would all ow
Security to enforce its security interest in any collateral securing
Anderson’s obligations. Testinony at trial indicated that Dol an foll owed
up on his correspondence with Security by contacting Richard Myers,
Security’'s counsel, to suggest a transaction that would acconplish the
title transfer that Anderson sought. According to Meyers, Dol an proposed
an arrangenment by which Security would obtain relief fromthe autonatic
bankruptcy stay and repossess the Ferrari. Then, an individual of
Anderson’s choosing would buy the Ferrari from Security for the full
bal ance that Anderson owed--$27, 000- -



which was significantly less than the value of the Ferrari. Myers sent
Dol an a letter, dated August 22, 1988, refusing to agree to his proposal
or any other proposal that would renove equity fromthe bankruptcy estate.

Dolan testified that he | earned about the Ferrari from Meyers after
the schedules were filed and before the first neeting of Anderson’s
creditors. He stated that when he asked Anderson about the Ferrari,
Anderson told Dolan that the vehicle was no longer titled in his nane.
Contrary to the trial testinony of Burford and Meyers, Dolan clained to
believe that Anderson transferred the autonobile title to a third party
before the bankruptcy schedules were filed on July 26, 1988. However
evi dence presented at trial established that Anderson transferred the title
to the Ferrari to his son, Trent Anderson, on Septenber 2, 1988. Neither
Dol an nor Anderson infornmed the bankruptcy court or Anderson's creditors
of Anderson’s ownership and transfer of the Ferrari. Mreover, the jury
heard Dol an’s prior testinony that he and Anderson discussed the val ue of
the Ferrari as well as various neans of using the car's value to fund a
bankruptcy plan. The prior testinony also reveal ed Dol an’s know edge t hat
the autonobile was still titled in Anderson’s name in August 1988.

The second crucial omission from Anderson’s bankruptcy petition
concerns a lawsuit that Anderson filed against Internedics, Inc.
(“Internedics”) in the District Court of Brazoria County, Texas on
Sept enber 14, 1988. The suit, which included Anderson and Medi cal Devices
as plaintiffs, sought, anong other things, conpensation for personal
injuries suffered by Anderson as a result of business dealings between
Medi cal Devices and Internedics. Anderson was represented prinmarily by
Texas attorney M chael Phillips. Anderson did not include the existence
of this



personal claimin his bankruptcy schedules. Although Dol an was not the
primary attorney on the Texas case and did not draft the petition, he was
listed as additional counsel and was aware that the lawsuit was filed
during the course of the bankruptcy proceeding.

Dolan testified that he did not believe that Anderson had a legally
cogni zabl e personal claimagainst Internedics, but he deferred to attorney
Phillips's decision to file the claim Anderson and Phillips negotiated
a settlenent of the Texas suit in Novenber 1988. Shortly thereafter, Dol an
received a letter explaining the settlenment, which provided that Anderson
not Medical Devices, was to receive npost of the settlenent proceeds.
Anderson asked Dolan to approve the settlenent, which Dolan did after
expressing his uneasi ness to Anderson. On Novenber 29, 1988, as a result
of the settlenment, Anderson received two checks totaling approximately $1.9
mllion. Dol an signed an acknow edgnent for this disbursenent. The
settl enent agreenent al so provided that Dolan was to receive $50,000 as a
personal bonus. Wen Dol an expressed concern about renoving the $50, 000
fromthe bankruptcy estate, Anderson told Dolan that Mdical Devices, not
Ander son hinsel f, would nake the paynment, thus avoiding a conflict with the
bankruptcy proceeding. At no tinme did Dolan or Anderson notify the
bankruptcy court or anend Anderson’s bankruptcy schedules to reflect the
exi stence of Anderson’s personal claim or any of the paynents in
conjunction with that claim A unique opportunity to anend the schedul es
arose on May 26, 1989, when the bankruptcy court entered an order requiring
Anderson to amend the schedules to reflect the receipt of stock that had
been listed as collateral on one of Anderson’s bank debts. While Anderson
filed amended schedul es that |isted 100,000 shares of stock as directed by
t he bankruptcy court, neither Anderson nor



Dol an included the Ferrari or the proceeds fromthe Internedics settlenent
on the new docurnent .

Dolan testified that after nore closely reviewing the settlenent, he
had serious concerns about its propriety. He told Anderson that either the
settl ement was a wongful conversion of the assets of Mdical Devices by
Anderson or that Anderson had nisrepresented his interest in Medical
Devi ces or other personal clains when he filed the bankruptcy schedul es.
According to Dol an, he proposed that Anderson either unwi nd the settl enent
with Internedics, since the settlenent would have to be approved by the
bankruptcy court if it were a personal claim or issue a disclosure
i ndicating that the paynent to Anderson, rather than Medical Devices, was
inerror. He also recommended that Anderson place the settl enent proceeds
into a separate Medical Devices bank account until the issue was resol ved.?
When Dol an told Anderson that he could not assure Anderson that he would
be safe fromcrimnal prosecution for fraud if he issued a disclosure
Anderson directed Dolan not to disclose any information about the
settlement or settlenment proceeds that would subject him to civil or
crim nal liability. After reviewing the Code of Professional
Responsi bility, Dolan concluded that he could not disclose the settlenent
if it would subject Anderson to criminal prosecution. Dolan also decided
that while he was permtted to withdraw fromrepresentati on under the Code,
he was not required to do so and thus continued to represent Anderson

Al t hough Dol an knew t hat Anderson had personally received

Dol an did not learn until after he was indicted that
Anderson did not place the settlenent proceeds into a Medi cal
Devi ces account, as Dol an had recomrended, but rather in an
account under his son’s nane.
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approximately $1.9 nillion in settlenment proceeds and had access to a
Ferrari valued at $85,000, he repeatedly told Anderson's creditors that
Ander son was unable to pay any funds to settle the bankruptcy clains. Both
parties agree that Dol an did not nention either Anderson's ownership of the
Ferrari or his receipt of the $1.9 nmillion paynent to any creditors’
counsel at any time during settlenent negotiations. At |east six attorneys
who represented Anderson’s creditors testified at trial to that effect.
Dol an justified this withholding of information fromcreditors in a nunber
of different ways. For instance, he believed that nany of the creditors

counsel had | earned independently of Anderson’s settlenent with | nternedics
and thus were not prejudiced by Dolan’s failure to disclose it. Dolan also
t hought that none of the creditors would be harned by the nondi scl osure
because the bankruptcy reorganization plan that Dolan proposed on
Anderson’s behalf called for all creditors whose clains were successfully
litigated to be paid in full. Furthernore, Dolan told at |east one
creditor that funds woul d becone available to pay any negoti ated settl enent
at a later date. Dol an’ s defense throughout the trial concerning the
nondi scl osure of the Ferrari was his professed belief of Anderson’'s
testinony that Anderson did not own the Ferrari at the tinme the bankruptcy
schedul es were filed. As for the settlenent, Dolan testified that he told
Ander son that Anderson was required to disclose the settlenent. Because
Ander son directed Dolan not to disclose any infornmation that woul d expose
Anderson to crimnal prosecution, Dolan believed that his nondi scl osure was
in good faith and consistent with the Code of Professional Responsibility.
He al so believed that Anderson had followed his advice and placed the
settl enment proceeds in a separate Medical Devices account, renpving them
from Anderson’s i mredi ate possessi on



A nunber of creditors’ attorneys testified that Dol an repeatedly
informed them that Anderson did not possess funds sufficient to pay the
settl enent of bankruptcy clains. Several of the testifying attorneys
stated that they relied on Dolan's assertions in determning how to settle
their clains agai nst Anderson’s bankruptcy estate. One attorney, Kathleen
Jaudzem s, represented creditor South Omha Feed and Supply Conpany (“South
Omaha”) in 1988 and 1989. On August 10, 1989, Jaudzem s had a tel ephone
conversation with Dolan about resolving South Omha's claim against
Ander son. Jaudzem s testified that Dolan offered to settle the claim
whi ch total ed $21,245.81 plus interest, for $5,000 to be paid as a |lunp
sum Dol an also told Jaudzem s that $5,000 was all that Anderson was able
to afford at the tine. Jaudzenis conveyed Dolan's offer to her client,
who, on August 29, 1989, directed Jaudzemis to accept the offer. On the
sane day, Jaudzenis telephoned Dolan to accept the offer. According to
Jaudzenmi s’s testinony, Dolan indicated during their conversation that
Anderson may no |onger have the nobney to pay the entire $5,000 to South
QOmaha because a portion of the funds were earnmarked for other settlenents.
Dol an did eventually agree to honor the original $5,000 settlenent offer
to South Oraha; however, South QOraha never received paynent from Anderson
Finally, Jaudzems testified that if she had known that Anderson had owned
a Ferrari worth $85,000 or had received settlenment proceeds in the anpunt
of $1.9 million, she would not have recomended that South QOmaha accept
Dol an’s offer to settle its clains for only $5, 000.

On July 31, 1989, prior to his conversations with Kathleen Jaudzem s,
Dolan filed a notion with the bankruptcy court on Anderson’s behal f seeking
approval of several settlenent agreenents and di sm ssal of the Chapter 11
proceeding. At least two creditors submtted objections to sone of the
settlenments and conditionally



objected to the notion to dismss the bankruptcy proceeding. A hearing on
Anderson’s notion was held before the bankruptcy court® on Septenber 5,
1989. The primary dispute at the hearing concerned a settlenent between
Anderson and Dr. Richard Mles, which required Anderson to pay Mles
$90,000 in cash to settle Mles' s claim against Anderson’s bankruptcy
estate.* In tel ephone conversations that occurred on or about August 23
and 24, 1989, Dolan informed Mles's attorney, Patrick Betternman, that
Anderson did not have sufficient funds to pay $90,000 to Ml es inmmedi ately.
Betterman testified at trial that Dolan told himthat Anderson coul d pay
Ml es only $45,000 cash and satisfy the renainder of the settlenent anount
with a letter of credit for $45,6000 payable in six nonths. At the
Septenber 5 hearing, Dolan testified that he did not know if Anderson coul d
commit an additional $45,000 in cash to settle Mles's claim Ander son
told the bankruptcy court that he did not have $90,000 to fund the
settlement with Mles but that he could offer $45, 000 cash and the $45, 000
letter of credit. At no tine during the hearing did Dol an or Anderson
notify the bankruptcy court of Anderson’s access to the Ferrari or his
receipt of $1.9 nmillion in settlenent proceeds. Mles settled his clains
agai nst Anderson on Septenber 5 for $49,000 cash and the $45,000 |letter of
credit. At the conclusion of the hearing, the bankruptcy court approved
all of the settlenents before it and disni ssed Anderson’'s bankruptcy
proceedi ng based on its belief that dismssal was in the best interests of
the creditors.

3The Honorable Tinothy J. Mahoney, United States Bankruptcy
Judge for the District of Nebraska.

“The Ml es settlenment involved Mles’s personal clains
agai nst the bankruptcy estate as well as clains that M| es was
pursui ng on behal f of Howard Hahn, who was indebted to Mles for
unr el at ed reasons.
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On August 18, 1994, Dolan was charged with conspiring to conceal
property of the bankruptcy estate in violation of 18 U S.C. § 371 (Count
I) and concealing and ai ding and abetting in the conceal nent of property
of the bankruptcy estate in violation of 18 U.S.C. 88 152 and 2 (Count 11).
Davi d Anderson, Dol an’s all eged co-conspirator, pled guilty to fraudulently
transferring property of the bankruptcy estate in a separate case. See
United States v. Anderson, 68 F.3d 1050 (8th Gr. 1995). It is undisputed
t hat Anderson conceal ed assets during his bankruptcy proceedi ng; however,

he did not plead guilty to concealing the assets at issue in this case--the
1981 Ferrari and the $1.9 mllion civil settlenment award. See id. at 1052-
53.

Several nonths after his indictnent, Dolan noved to dism ss Count |

on statute of limtations grounds and requested a bill of particulars for
Count I1. The then-presiding judge, the Honorable Warren K. Urbom denied
Dol an's notion to disnmiss but granted his notion for a bill of particulars.
Pursuant to the court’s order, the governnment filed a bill of particulars
and | ater an anended bill of particulars for Count 11. On May 4, 1995

Judge Urbomrecused hinself fromthe case in response to Dolan’s notion to
recuse. The case was reassigned to the Honorable Thomas M Shanahan

Followi ng the reassignnment, Dolan noved for reconsideration of Judge
Urbonm s order denying the notion to dismiss Count | and filed a new notion
to dismss Count Il on statute of limtations grounds. The district court,
adopting the Report and Recommendati on of the nagistrate judge, deferred
ruling on Dolan's notions until the presentation of evidence at trial

Trial began on June 5, 1996. Dol an again nmoved to disnmiss both

counts of the indictnent at the close of the governnent’s evidence and
renewed the notion at the close of all evidence. The
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district court, after hearing the evidence, denied the notion and charged
the jury regarding two alleged overt acts pertaining to Count |I: t he
August 29, 1989, conversation between Dolan and attorney Kathleen
Jaudzem s, and Dol an and Anderson’s participation in the Septenber 5, 1989,
hearing before the bankruptcy court. The district court also instructed
the jury that it could consider all acts that occurred between July 26,
1988, through Septenber 5, 1989, for purposes of Count Il. The jury, after
a short period of deliberation, returned a verdict of guilty against Dol an
on both counts of the indictnent. After trial, Dolan filed an unsuccessfu
nmotion for judgnment of acquittal or in the alternative for a new trial
Dol an was subsequently sentenced to twenty-four nonths of inprisonnment to
be followed by a termof three years of supervised release. Dol an appeals
hi s convictions and sentence.

A

Dol an argues first that the district court should have disnissed
Count | of the indictnent because the government failed to allege and prove
an overt act in furtherance of the conspiracy within the relevant statute
of limtations. A “challenge to the sufficiency of the indictnent is a
guestion of |law that we review de novo.” United States v. Mrris, 18 F.3d
562, 567 (8th Gr. 1994) (quoting United States v. Zangger, 848 F.2d 923,
924-25 (8th Cir. 1988)). To be sufficient, an indictnment nust fairly
inform the defendant of the charges against himand allow himto plead

doubl e jeopardy as a bar to future prosecution. See id. at 568 (quoting
Hamling v. United States, 418 U S 87, 117 (1974)). Statutes of
limtations in crimnal cases “are to be liberally interpreted in favor of
repose.” United States v. Marion, 404 U. S
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307, 322 n.14 (1971).

The statute of linmitations applicable to Count | of the indictnent
provides that “no person shall be prosecuted, tried, or punished for any
of fense, not capital, unless the indictnent is found or the infornmation is
instituted within five years next after such offense shall have been
commtted.” 18 U S.C. 8§ 3282. 1In a conspiracy charge, the lintations
period begins to run fromthe occurrence of the last overt act conmmitted
in furtherance of the conspiracy that is set forth in the indictnent. See
Fiswick v. United States, 329 U S. 211, 216 (1946); accord Buford v.
Tremayne, 747 F.2d 445, 448 (8th Cir. 1984); United States v. Al exander
736 F. Supp. 968, 995 (D. Mnn. 1990). The governnent, to prevent the
i ndictrent from being found defective on its face, “nust allege and prove

the conmi ssion of at |east one overt act by one of the conspirators within
[the five-year] period in furtherance of the conspiratorial agreenent.”

United States v. Davis, 533 F.2d 921, 926 (5th Cir. 1976) (citations
onmitted). The indictnent in this case was returned on August 18, 1994.

Thus, to satisfy the statute of linmtations as to the conspiracy count, the
i ndi ctnment nust set forth at | east one overt act that occurred on or after
August 18, 1989.

Count | of the indictnent alleges that

fromon or about July 26, 1988, and continuously thereafter
until on or about Septenber 5, 1989, in the D strict of
Nebr aska, the defendant, Gary Dol an, knowingly and willingly
did. . . conspire. . . with David Anderson to . . . concea
.o property belonging to the bankruptcy estate . . . . In
furtherance of the said conspiracy and to affect the objects
thereof, in the Dstrict of Nebraska and el sewhere, one or nore
of the co-conspirators commtted and caused to be conmitted one
or nore of the follow ng overt acts.
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12. On or about Septenber 5, 1989, the United States
Bankruptcy Court for the District of Nebraska disnissed the
bankruptcy proceeding captioned In Re, David R Anderson,
Docket No. BK87-40028.

(R at 1-2, 4.) The district court, which had deferred ruling on Dolan's
notion to dismiss the indictment on statute of limtations grounds unti

the cl ose of evidence, found that the indictnent alleged at |east one overt
act within the limtations period and that the governnent had proved the
exi stence of a conspiracy by a preponderance of the evidence. The court
denied Dolan’'s notion and pernmitted Count | to be subnmitted to the jury.

Dol an contends that the district court erred in finding that the
governnent successfully alleged an overt act in furtherance of the
conspiracy. As Dolan correctly points out, the only overt act set forth
inthe indictment that falls within the applicable statute of limtations
is the bankruptcy court’s dismssal of Anderson’s bankruptcy proceedi ng on
Sept enber 5, 1989. Because the bankruptcy court’'s dismissal of the
proceeding is an action of a third party, Dolan argues, it cannot be
consi dered an overt act by either conspirator and thus cannot extend the
statute of limtations.

Dol an reads Count | of the indictrment too narrowy. The indictnent
charges that Dol an and Anderson “commtted and caused to be comitted” the
di sm ssal of Anderson’s bankruptcy proceeding. The overt act alleged by
the governnent is not the bankruptcy court’s dism ssal of the proceeding,
as Dol an suggests, but rather Dol an’s and Anderson’s active participation
in the Septenber 5, 1989, hearing. At the hearing, Anderson inforned the
bankruptcy court that he could not obtain the $45, 000 necessary to satisfy
his settlement with Dr. Richard Mles. Dolan testified that he did not
know whet her Ander son had $45, 000 to effect the settlenent. Dol an
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al so renewed his request for the bankruptcy court to dism ss the bankrupcty
proceeding. Thus, the jury could have found that Dolan “procured” the
di smi ssal of the bankruptcy action by participating in the Septenber 5
hearing. Such an act, if proven, would constitute an overt act alleged in
the indictnent and contained within the limtations period. W find that
the indictnment was sufficient as to Count 1I.

In argui ng agai nst such a finding, Dolan contends that the innocent
act of a third party, such as a court, which is not itself the object of
the conspiracy, cannot constitute an overt act in furtherance of the
conspi racy. Dolan cites to two cases that he deens anal ogous to the
situation presented in this case. See United States v. Grard, 744 F.2d
1170 (5th Cr. 1984); United States v. Davis, 533 F.2d 921 (5th CGr. 1976).
In each of the cases cited, the Fifth CGrcuit found that an action of a

third party within the limtations period that had been induced by the
defendants did not necessarily satisfy the statute of limtations set forth
in 18 US. C § 3282. See Grard, 744 F.2d at 1173; Davis, 533 F. 2d at 927-
28. Davis is readily distinguishable fromthe instant case because the
actions of the defendants that pronpted the third party to act were
conpl eted nore than five years prior to the filing of the indictnents. See
Davi s, 533 F.2d at 928 (defendants nmde false statenents and
representations to the Departnent of Labor outside of the limtations
period that induced the Departnent to act within the limtations period).

The result in Grard also fails to support Dolan's position. |In that
case, the defendant accepted and retained a paynent froma third party, the
Housi ng Authority of New Oleans, within the linmtations period. See
Grard, 744 F.2d at 1171. The paynment was induced by the defendant’s
earlier actions, which fell outside of

- 14-



the limtations period. See id. The Fifth Grcuit relied exclusively on
the defendant’s act of accepting the paynent and not on the Housing
Authority's act in issuing it. See id. at 1173. The court specifically
declined to reach the issue of whether the Housing Authority’'s reliance on
the defendant’s earlier fraud constituted an overt act. See id. at 1173-
74.

In the instant case, Dolan and Anderson nmde statenents to the
bankruptcy court on Septenber 5, 1989, that induced the bankruptcy court
to dismss Anderson’s bankruptcy proceeding on the sane day. It is
undi sputed that Septenber 5, 1989, falls within the linmtations period.
Unlike in Davis, both the conspirators and the innocent third party acted
within the tine limt set forth n 18 U S.C. § 3282. Thus, the governnent
successfully alleged and proved the conmission of at |east one overt act
in furtherance of the conspiracy by one of conspirators within the
limtations period. See Gunewald v. United States, 353 U S. 391, 396-97
(1957).

Dol an further contends that he was not given sufficient notice of all
the charges against him \Wile the governnent concedes that the indictnent
coul d have been worded nore clearly, a reasonable reading of Count | would
have infornmed Dol an that the hearing before the bankruptcy court was the
overt act on which the governnent relied to satisfy the statute of
limtations. Moreover, if the plain | anguage of the indictnent failed to
alert Dolan to the precise nature of the governnent’'s allegations, the
First Arended Bill of Particulars submtted by the governnent on Count ||
clarified the indictnent and put Dolan on notice that the governnent
considered his participation in the hearing on Septenber 5, 1989, to be an
overt act in furtherance of the conspiracy. See United States v. Helnel,
769 F.2d 1306, 1322 (8th G r. 1985)
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(“While a bill of particulars cannot save an ot herwi se invalid indictnent,
it can cure deficiencies as to form”). The Bill of Particulars did not
add a necessary fact or elenent; rather, it elaborated upon an overt act
already included in the indictment. The fact that the Bill of Particulars
relates to Count Il does not lessen its role in providing Dolan with
noti ce.

The governnent also contends that the August 29, 1989, tel ephone
conversation between Dol an and Kat hl een Jaudzenm s constitutes an additiona
overt act in furtherance of the conspiracy. During the conversation, Dol an
all egedly told Jaudzem s that Anderson could not afford to satisfy a $5, 000
settlenment to South Oraha even though Dol an was aware of the Ferrari and
the settlenent proceeds. Wile this conversation was not an overt act
charged in the indictnment, the governnent may satisfy its requisite show ng
under the statute of limtations by nmeans of an overt act not listed in the
indictnent. See United States v. Schurr, 794 F.2d 903, 907 n.4 (3d Cir.
1986); United States v. Read, 658 F.2d 1225, 1239 (7th Cr. 1981); cf.
United States v. Lewis, 759 F.2d 1316, 1344 (8th Cir.) (“[1]n conspiracy
cases, the governnent is not limted in its proof to establishing the overt

acts specified in the indictnment.”), cert. denied sub nom Mlburn v.
United States, 474 U S. 994 (1985); United States v. Ruiz-Altschiller, 694
F.2d 1104, 1109 (8th Gr. 1982) (sane), cert. denied sub nom Perry v.
United States, 462 U S. 1134 (1983). Thus, Dolan's failure to disclose
Anderson’s assets to Jaudzem s furthered the objectives of the conspiracy

to conceal bankruptcy assets and constituted an overt act wthin the
limtations period that was properly considered by the jury. The district
court did not err by denying Dolan's notion to dismiss Count | of the
i ndi ct ment .
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Dol an contends that the district court inproperly denied his notion
to dismiss Count Il of the indictnent. Dol an argues both that the
indictnent fails to allege an offense within the applicable statute of
limtations as to Count Il and that the district court erroneously
submitted Count |l to the jury without linmiting the jury's evaluation to
events occurring after August 17, 1989. W review de novo the district
court’s denial of Dolan’s notion to disniss. See United States v. Sykes,
73 F.3d 772, 773 (8th Cir.), cert. denied, 116 S. C. 2503 (1996).

Count Il of the indictnent charged Dol an with concealing and aiding
and abetting the conceal nent of bankruptcy assets fromon or about July 26,
1988, and continuously thereafter until Septenber 5, 1989. |In the First
Amended Bill of Particulars, the governnent listed thirty-three separate
acts to be proven at trial in support of the conceal nent allegations. Two
of the listed acts, Dolan's August 29, 1989, tel ephone conversation with
Kat hl een Jaudzenmis and his participation in the Septenber 5, 1989, hearing
bef ore the bankruptcy court, occurred after August 17, 1989. The district
court instructed the jury that it could consider all acts that occurred
bet ween July 26, 1988, through Septenber 5, 1989, for purposes of Count I1.

Dol an first contends that the indictnent does not allege an act of
concealnent or aiding and abetting concealnment within the five-year
limtations period set forth in 18 U S. C. § 3282. Dol an’s position is

without nerit. As discussed in Part II.A, supra, the Bill of Particulars
set forth two acts that occurred after August 17, 1989, in satisfaction of
the statute of limtations. The Bill of Particulars was sufficient to cure
any
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deficiencies in the indictment as to form See United States v. Hel nel
769 F.2d 1306, 1322 (8th Cr. 1985). Moreover, the indictrment on its face
al | eges the conceal nent occurred until Septenber 5, 1989, well within the

limtations period. The district court was correct to deny Dolan’s notion
to dismiss on statute of limtations grounds.

Dol an al so maintains that the district court erred by not instructing
the jury that it could consider only acts of conceal nent that occurred
after August 17, 1989. Dol an argues that the statute of limtations that
pertains to conceal nent of bankruptcy assets and treats conceal nent as a
continuing offense, 18 U S.C. § 3284, does not apply to the case at bar
because Anderson did not seek a discharge from bankruptcy and was not
di scharged or denied a discharge by the bankruptcy court. | nst ead,
Ander son noved to disniss the bankruptcy proceeding. Dol an believes that
a dismssal of a bankruptcy proceeding differs neaningfully from a
di scharge and therefore that Count Il does not constitute a continuing
of fense. Because the jury was inproperly instructed, Dolan asserts, its
verdi ct reached conduct well beyond the five-year linitations period
Dol an asks that we overturn the jury’'s verdict because we can have no
assurance that the jury reached a wunaninous verdict as to the two
substantive offenses alleged within Dolan believes is the applicable
statute of limtations.

The statute of Ilimtations that pertains to concealnent of a
bankrupt’'s assets is contained in 18 U.S.C. § 3284. Section 3284 provides
t hat

[t] he conceal ment of assets of a debtor in a case under title
11 shall be deened to be a continuing offense until the debtor
shal | have been finally discharged or a di scharge deni ed, and
the period of linmtations shall not
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begin to run until such final discharge or denial of discharge.

18 U.S.C. § 3284. Thus, “concealnent is a continuing offense.” United
States v. Arge, 418 F.2d 721, 724 (10th Cr. 1969). Dol an takes the
position that the absence of a discharge or a denial of discharge of

Ander son’ s bankruptcy negates the first part of section 3284 and renders
the conceal nent offense non-continuing. The governnent di sagrees,
contending that the dismissal of the bankruptcy proceedi ng on Septenber 5
had the effect of a denial of discharge, thus satisfying section 3284 and
enabling the district court to treat the conceal nent charge as a continui ng
of f ense.

Wiile there is little recent case law on this issue, several courts
have extended the statute of limtations under section 3284 to events that
have the sane effect as denying a discharge of the bankrupt. See, e.qg.,
United States v. Quglielmni, 425 F.2d 439, 443 (2d Cir.) (finding that
wai vers of discharge have sane effect as denials of discharge although not

specifically provided for in section 3284), cert. denied, 400 U S. 820
(1970); Rudin v. United States, 254 F.2d 45, 47 (6th Cir.) (finding that
statute of limtations under section 3284 begins to run on the |ast day on
whi ch debtor could apply for a discharge), cert. denied, 357 U S. 930
(1958); United States v. Zisblatt Furniture Co., 78 F. Supp. 9, 12-13
(S D.NY. 1948) (finding that statute of limtations begins to run on the
| ast day on which debtor could obtain a discharge or denial of discharge).

In other words, “the period of limtation runs fromthe date of the event
when di scharge becones inpossible . . . .” Quglielmni, 425 F.2d at 443.

In the instant case, discharge becane inpossible on Septenber 5,
1989, the date that the bankruptcy court dism ssed Anderson’s bankruptcy
proceeding. The limtations period began to run on that
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date, and the disnissal served as a discharge or a denial of discharge
under section 3284 such that the district court properly treated the
conceal nent charge as a continuing offense. To hold otherwi se would too
narrow y construe the | anguage of section 3284 and fail to give neaning to
the first part of that statute, which clearly provides that the conceal nent
of assets of a debtor shall be deened a continuing offense. The district
court did not err by directing the jury to consider all acts of conceal nent
by Dol an that took place between July 26, 1988, and Septenber 5, 1989, in
det erm ni ng whet her Dol an conceal ed or ai ded and abetted the conceal nent
of bankruptcy assets as charged in Count Il of the indictnent.

Dol an chal | enges the sufficiency of the evidence with respect to both
counts of conviction. He argues that no reasonable finder of fact could
have concluded that his nere representation of Anderson established the
exi stence of a conspiracy between hinself and Anderson to commit bankruptcy
fraud, as charged in Count |, beyond a reasonable doubt. As to Count 11,
Dol an contends that the evidence could not support a conviction of
concealing or aiding and abetting the conceal nent of bankruptcy assets
because nost creditors becanme aware of the Internmedics settlenent by other
neans.

In reviewing a defendant’s challenge to the sufficiency of the
evi dence, we view the evidence in the light nost favorable to the guilty
verdict, giving the governnent the benefit of all reasonable inferences
fromthe evidence that support the verdict. See United States v. Mlina,
101 F.3d 567, 573 (8th Cr. 1996). W will uphold the verdict if “there
is an interpretation of the evidence
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that would allow a reasonable jury to conclude guilt beyond a reasonable
doubt.” United States v. Uder, 98 F.3d 1039, 1045 (8th Gr. 1996). W may

affirm even if the wevidence against the defendant 1is entirely
circunstantial. See United States v. Smith, 104 F.3d 145, 147 (8th GCir.
1997). Finally, decisions concerning witness credibility “are to be
resolved in favor of the jury's verdict.” |d.

To prove a conspiracy, the governnment nust denonstrate that an
agreement existed between two or nore people to conmit an offense and that
one or nore of the conspirators acted to affect the object of the
conspiracy. See United States v. Hoelscher, 764 F.2d 491, 494 (8th Cir.
1985). The agreenent need not be formal and can be proven by

circunstantial evidence. See id. The governnent nust prove beyond a
reasonabl e doubt that the defendant had knowl edge of the essential object
of the conspiracy. See Henderson v. United States, 815 F.2d 1189, 1191-92
(8th Cir. 1987). nce a conspiracy has been proven, even “slight evidence”

of a defendant’s participation is sufficient to support a conviction.
United States v. Tallnman, 952 F.2d 164, 167 (8th Cir. 1991), cert. denied
sub nom Geen v. United States, 504 U S. 962 (1992).

We find that the evidence outlined in Part |, supra, viewed in the
light nost favorable to the verdict, is sufficient to sustain Dolan's

conviction for conspiracy to conmt bankruptcy fraud. Specifically, the
governnent presented evi dence from which a reasonable jury could concl ude
that Dolan talked wth Anderson about whether to disclose certain
bankruptcy assets; that Dolan was aware of Anderson’s ownership and
transfer of a 1981 Ferrari and Anderson’s personal receipt of over $1.9
mllion in settlenent proceeds; that Dolan signed an acknow edgnent
aut hori zi ng the paynent of the settlenent proceeds to Anderson personally;
t hat
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Dol an and Anderson conceal ed these assets throughout the course of the
bankruptcy; that Dol an heard Anderson testify three tines under oath that
he had recei ved no noney personally; that Dolan repeatedly told creditors,
i ncl udi ng Kat hl een Jaudzem s and Patrick Betternman, that Anderson | acked
sufficient funds to satisfy their clains; and that Dol an requested the
bankruptcy court to approve certain settlenments and disnmss Anderson’'s
bankruptcy proceeding w thout providing the court and creditors wth
essential information about Anderson’s assets. Mor eover, it “properly
falls to the jury to determne witness credibility.” United States v.
Jones, 110 F.3d 34, 35 (8th Gr. 1997). The jury chose not to credit
Dol an’s testinony that he believed that Anderson did not personally have

access to the Ferrari or the Internedics settlenent proceeds in the face
of contrary testinony by several other w tnesses. The evidence presented
at trial was sufficient for a reasonable mnded jury to find beyond a
reasonabl e doubt that Dol an participated in a conspiracy to conceal assets
bel onging to Anderson’s bankruptcy estate as charged in Count | of the
i ndi ct ment .

To sustain Dolan’s conviction for aiding and abetting in the
conceal nent of property of the bankruptcy estate, the governnent must prove
“(1) that the defendant associated hinself with the unlawful venture; (2)
that he participated in it as sonething he wished to bring about; and (3)
that he sought by his actions to make it succeed.” United States v. Duke,
940 F.2d 1113, 1117 (8th G r. 1991) (quotations and citations omtted).
The governnent nust denonstrate an “affirmative participation which at

| east encourages the perpetrator.” United States v. Ivey, 915 F.2d 380
384 (8th Cir. 1990).

Viewed in the light nost favorable to the verdict, the
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evi dence presented at trial was nore than sufficient to establish Dolan is
guilty beyond a reasonable doubt of concealng or aiding and abetting
Anderson in the conceal nent of assets belonging to the bankruptcy estate.
Despite Dol an’s assertion that many of Anderson’s creditors | earned of the
Internmedics settlenment through their own investigation or perhaps from
Dol an hinself, several creditors’ attorneys testified that they renai ned
unawar e of Anderson’s personal receipt of the settlenent proceeds. Rather

they believed that the proceeds had been paid to Mdical Devices. The
evi dence showed that Anderson told at |east one creditor in July 1989 that
he had received no noney fromthe settlenent, and other creditors continued
to inquire about whether Anderson had received funds fromthe settl enent
in June 1989. Additionally, it is undisputed that Dol an continued to tell
creditors throughout the duration of the bankruptcy proceedings that
Ander son | acked sufficient funds to settle all clains in full, despite his
know edge of the Ferrari and the settlenent proceeds. Dolan's challenge
to the sufficiency of the evidence underlying his convictions nust fail

V.

Dol an argues that the district court committed several errors at
trial, including admtting the testinony of Mardell Hergenrader, erring in
its instructions to the jury concerning the definition of the estate of the
debtor, and permitting insufficient jury deliberations.

A

W reviewthe district court’s decision whether to admt evi dence at
trial for abuse of discretion. See United States v.

-23-



Bal l ew, 40 F.3d 936, 941 (8th Cir. 1994), cert. denied, 115 S. C. 1813
(1995). W will reverse Dolan's conviction only if an inproper evidentiary

ruling “affects the substantial rights of the defendant or when we believe
that the error has had nore than a slight influence on the verdict
S ¢

Dol an contends that the district court abused its discretion when it
admtted testinony by Mardell Hergenrader, David Anderson’s office nmanager
that Anderson told her that he “had [Dolan] by the balls.” (Tr. at 278.)
Ander son nade the statement in question to Hergenrader in February 1988,
shortly after returning from a neeting at which Anderson paid Dol an
$50, 000. Dol an was representing Anderson in the bankruptcy proceedi ng at
that tinme. According to Dolan, Hergenrader’'s statenent was inadm ssible
hearsay, and its probative value did not outweigh its prejudicial effect.
The district court correctly held that Anderson’s statenent was adm ssible
as Anderson’'s present sense inpression, see Fed. R Evid. 803(1), and
additionally as a statenent showi ng Anderson’s then existing state of mnd
indicating a plan, notive, and design concerning his transactions and
relationship with Dolan. See Fed. R Evid. 803(3). The district court
al so properly deternined that the statenent’s probative val ue outwei ghed
its potential for prejudice. See Fed. R Evid. 403; see also United States
v. Just, 74 F.3d 902, 904 (8th Cir. 1996) (“A trial court has broad
di scretion to deternmine both the relevance of evidence and whether its

probative val ue outwei ghs the danger of unfair prejudice.”). W find that
the district court did not abuse its broad discretion or affect Dolan's
substantial rights by adnmitting Mardell Hergenrader’s testinony.
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W review a district court’'s formulation of jury instructions for
abuse of discretion. See United States v. Kine, 99 F.3d 870, 877 (8th Cr.
1996), cert. denied, 117 S. C. 1015 (1997). 1In objecting to Instruction
No. 19, which defines the term“estate of the debtor,” Dolan states only

that his previous objections “were made on the record and will not be
repeated herein.” (Appellant’s Br. at 44.) \While Dolan has not directed
us to the transcript pages that contained his earlier objections, the
governnent has provided an adequate citation. At trial, the district
court had a lengthy discussion with counsel concerning the disputed
definition, at the conclusion of which it rejected Dolan's objections. The
court also held a supplenental hearing about the instruction prior to
submtting it to the jury. Based on a review of the transcripts of these
di scussions, we conclude that the district court did not abuse its
discretion in submitting Instruction No. 19 to the jury.

C.

Dolan clains that the jury's deliberation, which | asted approxi nately
two hours, was of insufficient length for reasonable jurors to have fairly
reviewed the testinony of the wi tnesses and the docunents submtted. Dol an
fails to cite any case law in support of this argunment. It seens self-
explanatory that “[n]Jo rule requires a jury to deliberate for any set
length of tine.” United States v. Penagaricano-Soler, 911 F. 2d 833, 846
n.15 (1st Cr. 1990); accord United States v. Brotherton, 427 F.2d 1286,
1289 (8th Cir. 1970) (finding that deliberation lasting five to seven
m nutes was sufficient). The length of the jury' s deliberation does not

entitle Dolan to a new tri al
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V.

Finally, Dolan contends that the district court erred in deternining
the anopunt of intended loss attributable to his conduct. The amount of
| oss for purposes of section 2F1.1 of the United States Sentencing
Quidelines is a factual question that we review under the clearly erroneous
st andar d. See United States v. Anderson, 68 F.3d 1050, 1053 (8th Cir.
1995). W review de novo the district court’s interpretation of the
Guidelines. See id. at 1053-54.

The base offense level in a fraud case is dependent upon the anpunt
of loss attributable to the defendant. See U.S.S.G § 2F1.1(b); see also
Anderson, 68 F.3d at 1054. The focus of the |loss cal cul ati on under section
2F1.1 “shoul d be on the anmpunt of possible | oss the defendant intended to
inflict on the victim” Unites States v. Prendergast, 979 F.2d 1289, 1292
(8th CGr. 1992); accord United States v. Saunders, 957 F.2d 1488, 1494 (8th
Cir.), cert. denied, 506 U S. 889 (1992). Therefore, to determ ne the
amount of | oss caused by a defendant’s bankruptcy fraud, the district court

shoul d use the probable or intended | oss the defendant neant to inflict,
if that amount can be determined and if it is larger than the anount of
actual loss. See Anderson, 68 F.3d at 1054 (quoting U.S.S.G § 2Fl1.1, app.
n.7). The district court should calculate the actual or intended |oss

anount by using either the value of the assets conceal ed or the val ue of
the debtor’'s liabilities, whichever is less. See United States v. Edgar

971 F.2d 89, 95 (8th Cr. 1992). The Quidelines do not require the
district court to deternmine the loss with precision; “[t]he court need only

nmake a reasonable estimte of the |oss, given the available information.”
US S G 8§ 2F1.1, app. n.8; accord Anderson, 68 F.3d at 1054.
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The district court, after considering the subm ssions and argunents
of the parties, determined that the actual |oss suffered by Anderson's
creditors due to Dolan’s conduct was at |east $200,000 and that the
i ntended | oss was approxi mately $340,000. (Tr. at 1410.) The district
court apparently reached this anount by beginning with the total liability
set forth in Anderson’s bankruptcy petition ($1, 376,558.91) and subtracting
t he amount of property included in the bankruptcy schedul es ($446, 500)and
the total anobunt paid or intended to be paid via settlenents with creditors
($590,000). The court’s calculations placed the anmount of |loss within the
range of $200,000 to $350,000 for purposes of calculating Dolan's base
offense level. See U S . S.G § 2F1L.1(b)(21)(1).

Dol an contends that the district court should have attributed to him
only those losses that resulted from the settlenments in which he
participated. Dolan further argues that all clainms but that of South Oraha
were settled on the nmerits and paid in full, resulting in an intended | oss
of only $25,000 rather than the anount of $340,000 determined by the
district court. Finally, Dolan maintains that he did not cause or intend
to cause any actual loss or harmto any of Anderson’s creditors. In
response, the governnent argues that the district court correctly
determ ned that Dolan and Anderson conspired to deprive Anderson's
creditors of their clains’ full value and to settle the clains for |ess
than they were worth and therefore that Dol an should be held responsible
for all losses resulting fromthe conspiracy.

Dol an was convicted by a jury of conspiring with and aiding and
abetting Anderson in the conceal nent of bankruptcy assets. W have al ready
deternmned that the evidence presented in support of the governnent's
al | egations was sufficient to sustain Dolan's
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convictions. See Part |11, supra. Both the jury and the sentencing judge
nmust have accepted the testinmony of creditors who contended that they woul d
not have accepted Dol an and Anderson’s settlenent offers if they had known
the true extent of Anderson’s assets. Due to the nature of Dolan’s
convictions, the district court was correct in deternining that Dol an was
responsi ble for all |osses suffered by Anderson’s creditors as a result of
the conspiracy, not nmerely the $25,000 |l oss attributed to South Qmaha.

Moreover, “the district court was not bound to accept [Dolan's] self-
serving assertions at sentencing that he intended no loss to his
creditors.” Anderson, 68 F.3d at 1054. Determining intent for the
purposes of section 2F1.1 is left to the discretion of the sentencing
judge; we review such decisions for clear error. See id. The credibility
determ nations nmade by the district court in weighing the evidence
pertaining to sentencing are “virtually unreviewabl e on appeal.” Id.
(quoting United States v. Adipietro, 983 F.2d 1468, 1479 (8th G r. 1993)).
Dol an’ s renewed assertion that he intended no loss to the creditors cannot,

wi t hout nore, overcone the sentencing judge's determination of Dolan's
i ntent.

W find that the district court’s calculation of the anbunt of | oss
i ntended by Dolan was not clearly erroneous. The evidence denonstrated
that Dolan and Anderson, together, intended to conceal assets from
creditors who were entitled to themby settling clains w thout revealing
the true extent of Anderson’s assets. The district court properly
considered the loss intended by Dolan as part of the conspiracy, rather
than the actual loss or the maxinmum potential loss, in inposing its
sentence. See id. at 1055. W conclude that the district court correctly
interpreted the Quidelines and properly cal cul ated the anbunt of | oss for
pur poses of section 2F1.1 of the Guidelines.
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For the reasons stated, we affirmthe judgnent of the district court.
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